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1. The Property Standards Board warmly welcomes the government’s response to the Rugg Report, as well as the opportunity of commenting on this prior to legislative proposals.  We fully share its objectives, using this submission to outline some concrete proposals for assisting in its implementation.
2. The Property Standards Board was established last year, in the wake of the Carsberg Report, and anticipating Rugg and Jones, with the aim of promoting the interests of consumers in residential property, through standards, codes, information, registration or regulation, as appropriate.  A list of the Board’s guiding principles together with our working Terms of Reference are attached.  
3. The Property Standards Board is an overarching group, including representatives from RICS/ ARLA/ NAEA/ TPO/ TSI/ SRA
, and working with SOS, CLC, PCCB, ARMA and NALS
 as well as specialised agencies such as the TDS
.  It is keen to work closely with government to develop a cross-industry solution to the task, with the active support and participation of consumers, tenants and landlords.  We believe that, in this way, rapid progress could be made, needing only minimum statutory backing for a scheme which can produce effective regulation, and thus improve the consumer experience, across the whole sector. 
4. Given this cross-industry, public and consumer support for action to deliver higher service standards across transactions in the residential built environment, we believe the time is ripe to take action whilst this consensus and will exist.  There is a real opportunity here which should not be lost.
Sales, Letting and Management of Residential Property
5. Our single major view, which we would want government to consider, is that the chance should not be lost to bring the sales, letting and block management together in a single, consumer-focused regulatory vehicle.  Clearly this will need to be seen holistically with the compilation of a list of landlords, the aim of the two initiatives being consistent. 
6. Many – perhaps the majority – of Letting Agencies are also sales agencies, the latter with an element of regulation already in place (notably the Redress requirements – which are bound to be a part of any licensing regime for letting agencies.  Many letting agencies, including all ARLA members, are already, voluntarily, signed up to the former OEA
 which has long experience of handling sales complaints – and AML requirements).   
7. The joining of the NAEA and ARLA to produce NFoPP
, the cross-industry nature of the Property Standards Board, the renaming and scope of the former OEA, now the TPO
 – are all testimony of the single nature of this industry.  For consumers, this is even more the case during the current economic conditions, when some potential vendors become landlords, whilst similarly potential purchasers become tenants.  The NLA
 has pointed out that, as some 13% of new mortgages
 were buy-to-let, landlords account for a significant share of all purchases and therefore major client of estate agencies
 – whilst simultaneously being the main client of letting agencies.

8. Just as the CLG is anxious not to create dual burdens on managing agents that work across both the rented and owner-occupied sectors
, so the corollary should be that sales and lettings agencies (which are so often the same entity) should not have dual, or conflicting burdens.
  Clearly, the specifics of licensing sales and letting business are different – the skill sets and specifics vary, particularly over issues of client money, contracts and responsibilities – but this makes even more important the necessity of joined-up requirements.  The particular form of licensing authority proposed below is deliberately flexible enough to allow for front-line, approved regulators, to specify different standards and procedures for the various sectors (as, indeed, the Legal Services Board does with solicitors for example, who handle client money, and barristers, who do not, such that their rules cover the key demands on each profession).
9. Whilst proposing a solution to the justified demands of consumers (vendors, purchasers, landlords and tenants) for improved standards of service, the Property Standards Board is also anxious not to stifle innovation nor deter potential new entrants to the market.  We believe an open and transparent form of licensing, with attainable standards and flexible entry points, is one way of achieving this.  Another arises from the freedom of customers to avoid the use of agents and to sell or let their properties privately.  This is a useful, consumer-driven check on the market such that should prices be driven up inappropriately, clients can vote with their feet as a check on the market.  (It should also be noted that, in this particular transaction, only half the consumers have a choice of agent anyway – the vendors in the case of sales, landlords in the case of lettings, as purchasers/tenants can only use the agent selected by the vendor/landlord – making this a slightly less than perfect market by its nature.)  Furthermore, the existence of a lay majority on the relevant Board, with access to consumer and market intelligence and with the relevant objectives, will guarantee healthy and open access to a license for suitable individuals and organisations.
10. The Property Standards Board endorses CLG’s view of the desirability of an industry driven (albeit with consumer and public interest involvement, and with independent oversight) solution to a licensing scheme, and therefore reiterates the need to bring sales, lettings and management agencies together, and to include all statutory requirements, including Money Laundering listing, under a single portal and authority. 
11. The Property Standards Board’s replies to the specific questions posed by CLG are set out at the end of this paper, but our major proposals follow here.
Regulatory Licensing Body

12. The overarching Regulatory Licensing Body (NewBo) which takes responsibility for the licensing of agencies should be on the model of the (albeit statutory) Insolvency Service (for Insolvency Practitioners, IPs) or the Legal Services Board (for lawyers) in that it could accredit the equivalent of RPBs (Recognised Professional Bodies – in the case of IPs) or ARs (Approved Regulators – in the case of lawyers) or Designated Bodies.  It would then be for these Recognised Professional Bodies – suitably restructured so as to have a public interest, independent regulatory arm – to authorise individual entities (sales, letting or managing agencies).
13. NewBo would adopt overarching objectives, aimed at consumer protection, and would seek to operate, via the RPBs, placing the responsibility for compliance on the Principals in each agency.  

14. Furthermore, we believe that, in this way, the existing HIPs requirements could be relaxed or removed, since a duty could be laid on regulated Estate Agencies to procure and provide the energy certificates (and any other agreed information requirements) in advance of marketing a property.
15. NewBo would therefore: 
· set the required standards for an Agency License (including, for example, “Fit and Proper” Principals, PII, money laundering, client money, internal complaint handling, redress, professional standards, CPD, endorsement of a “Treating Customers Fairly” objective)

· take ownership of Codes of Conduct to which licensed agencies would have to comply (integrating such Codes wherever possible)
· adopt the requirements for an RPB to be recognized/ accredited (such as: independence from its representative function, discipline systems for Principals, consumer engagement, compliance monitoring, transparency, appointment of regulatory board)

· establish a robust and independent system of appeals against the refusal or withdrawal of a licence, for example along the lines of the Determinations Panel of the Pensions Regulator or the Regulatory Decisions Committee of the FSA. 

16. In order to be able to move forward on such a scheme, the PSB is already overseeing the establishment of a directory of Estate Agencies and Agents, whilst ARLA has launched a licensing scheme for individual agents and offices.  Under this, in order to be licensed, an individual agent has to be employed by a firm where at least one of the principal, partner, or directors (PPDs) is a member of ARLA; in order to be classed as licensed office, there must be a PPD member within the firm and also a qualified
 ARLA member in any licensed lettings office.  The NAEA will be launching an identical scheme for estate agents shortly.  
17. Once government signifies its intention to bring sales and lettings together, then the Property Standards Board could oversee the moves to the creation of a consumer-facing and robust Directory of all sales and letting agencies, which could subsequently develop into the source for licensing applications.  This would also be the appropriate time to consider whether this listing could satisfy the HMT’s requirements for a Money Laundering Register, currently being prepared quite independently (despite 99% overlap) of the TPO and SOS listings of sales agencies.
18. Consideration should also be given to NewBo holding or procuring a list of regulated Agents (or, as a minimum, the Principals in each agency who take responsibility for the agency’s compliance with all required standards).  This is already in embryo for Letting Agents through ARLA’s new licensing scheme (which requires Principals to take responsibility for the agency’s compliance) and is in planning for estate agents via the proposed directory of estate agencies.

19. The key role for government would therefore be to legislate for the requirement for all Estate, Letting and Managing Agents to be licensed by NewBo (which would be via the RPBs) in order to carry on a business.  
Next Steps  
20. Clearly the Property Standards Board stands ready to bring its membership and constitution in line with the task, given its existing breadth of representation and expertise.  Our proposed composition is as follows:  
· A balance of property sector and independent members, but with a majority of consumer and lay/public interest members, and with the Chair, who will be an independent member, having the casting vote where necessary.  
· The approval and adoption of a code by the Standards Board will confer on the representative body for that code a seat on the Board, or one of the advisory groups, subject to the limits and balance noted above.

· The Board will establish a series of advisory groups (or recognise existing ones, where appropriate) on relevant issues, and invite relevant individual and organisational participation.

21. Thus this could constitute the Shadow Body (ShadBo) until NewBo had legislative authority.  Clearly ShadBo would want to ensure appropriate independent selection of the later NewBo, through normal Nolan procedures, but the preliminary work could be undertaken by the Property Standards Board acting as ShadBo, bringing together the expertise of the industry as well as the input of users, consumers and representatives of the public interest, and beginning to identify the candidates for RPBs, criteria for registration etc.

RESPONSES TO THE DETAILS IN THE CLG PAPER
National Register of Private Landlords
22. Required Information
:  the relevant deposit scheme(s) employed by the landlord should also be included.
23. Access to the Register
: it is essential, not an option, that the public have access to the register.  This means that it must be user-friendly, searchable by name and location, up-to-date, and informative.  Home addresses of landlords would not be required, although a contact address (which could be an office, bank, solicitor, or lettings agent) must be available.  We see no reason why the Register should not be available to all.

Written tenancy agreements
24. The PSB supports the proposal that all tenancies should take the form of written agreements.

Regulation of Letting and Management Agencies
25. We welcome CLG’s acknowledgement of the problem of the current situation where it is possible to set up a letting or management agency with no qualifications, no conduct requirements or any client safeguards.
  We would also note (in contrast to estate agencies) the absence of a requirement to belong to a Redress Scheme
.  These, and the acceptance of a Code of Conduct, and “Fit and proper person” requirements are the very least to be expected of any Principal working in this sector.

26. In addition to the recognition of the need for consumer focus and transparency
, we urge the CLG to include consumer protection and Treating Customers Fairly in the objectives it sets for any regulatory regime.

27. We warmly welcome the proposal for full mandatory regulation of letting and management agencies, and that such regulation should be carried out by an independent body.

28. In response to the questions
 posed concerning NewBo (the independent regulatory body), we have indicated above how we suggest this would work, authorising Designated/ Recognised bodies to license agencies on behalf of NewBo, subject to them meeting agreed criteria (and with all the requisite standards/ powers and procedures in place).  
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Property Standards Board:  Guiding Principles

1. Have consumer protection and improving the image of the industry as the core of its mission

2. Have oversight across transactions carried out by estate agents, letting and managing agents in residential property
3. Have a majority of independent members with balanced representation from the property sector.

4. Have clear accountability, terms of reference and governance rules 

5. Not be another layer of bureaucracy.

6. Add value at marginal cost.

7. Have a clear communication plan to inform and consult stakeholders.

8. Be appropriately funded to meet its objectives.

Property Standards Board, Working Terms of Reference
1. Have consumer protection and improving the standards of the residential property sector as the core of its mission

2. Have oversight across transactions carried out by estate agents, letting and managing agents in the residential property market

3. Have a majority of consumer and lay members together with balanced representation from the property sector such that no organisation has a prevailing influence.

4. Have clear accountability, terms of reference and governance rules and ensure there are arrangements in place to consult with consumers residential property agents and other stakeholders.

5. Have a clear communication plan to inform and educate consumers and other stakeholders.

6. Be appropriately funded to meet its objectives but ensuring it delivers added value and embodies the principles of efficient and effective regulation.

� The Private Rented Sector: professionalism and quality, The Government Response to the Rugg Review Consultation, CLG, May 2009


� Royal Institute of Chartered Surveyors, Association of Residential Letting Agencies, National Association of Estate Agents, The Property Ombudsman, the Trading Standards Institute and the Solicitors Regulation Authority


� Surveyors Ombudsman Scheme, Council of Licensed Conveyancers, Property Code Compliance Board, Association of Residential Managing Agents, and the National Approved Letting Scheme


� Tenant Deposit Scheme


� Ombudsman for Estate Agents


� The National Association of Estate Agents, Association of Residential Letting Agencies, and the National Federation of Property Professionals respectively


� The Property Ombudsman – the renamed Ombudsman for Estate Agents


� National Landlords Association


� 2007


� As defined by the 1979 Act – i.e. sales agencies


� CLG, page 23, para 41


� Which is already the case in law where, for example, the Property Misdescriptions Act applies to properties which are on the sales and lettings market, but not to those only on the lettings market.  The 2008 Consumer Protection Unfair Trading Regulations cover the selling of “any goods or service and includes immovable property, rights and obligations” which are therefore likely to cover both sales and letting agencies.  Whilst existing anomalies cannot be removed, the opportunity to bring clarity and coherence to this sector – especially to the user – should not be missed.


� Lettings Technical Award, although transitional arrangements are in place to grandfather members who have sufficient experience.


� Page 18
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� Page 22, para 31


� however all ARLA members must belong to a Redress Scheme


� Page 22, para 32


� Page 22, para 33 and 34.


� Page 23, para 40






